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REGISTRATION OF CHARGES

Ministry of Corporate Affairs has made Several Amendments in The Companies Act, 2013 vide it’s
The Companies (Amendment) Ordinance, 2018 dated November 2nd, 2018 which was replaced by
The Companies (Amendment) Bill, 2019 dated January 4th, 2019 however the same was pending in
the council of the states for the approval. The said bill could not be taken up for consideration and
passing in the Council of State, in order to give continued effect to the provisions of The
Companies (Amendment) Ordinance, 2018, The Companies (Amendment) Ordinance, 2019 was
promulgated on January, 12th, 2019.

Further the House of Parliament was not in the session therefore Hon’ble President of India in
pursuance of power conferred by clause (1) of Article 123 of constitution of India has promulgated
an ordinance named as The Companies (Amendment) Second Ordinance, 2019 in order to give
continue effect of the provisions of The Companies (Amendment) Ordinance, 2018 which was
replaced by The Companies (Amendment) Ordinance, 2019, and The Companies (Amendment)
Ordinance, 2019 shall cease to operate from the 13th day of March, 2019.

Out of those several amendments made through as The Companies (Amendment) Second
Ordinance, 2019, substitution of first and second proviso to the sub section (1) of section 77 is a
major amendment, by which the Ministry of Corporate Affairs has replaced the time period for
registration of creation of charge/ modification of charge with shorter time period, whose
effective date and compliances with respect to such amendment have been briefed below:

EFFECTIVE DATE

It shall be deemed to have come into force on the 2nd Day of November, 2018.

SUBSTITUTION OF THE FIRST AND SECOND PROVISO TO THE SUB SECTION (1) OF SECTION
(77) OF THE COMPANIES ACT, 2013

In sub section (1) of Section 77, first and second proviso is substituted, namely:-

“Provided that the Registrar may, on an application by the company, allow such registration to be
made

(@) In case of charges created before the commencement of the Companies (Amendment)
Ordinance, 2019, within a period of three hundred days of such creation; or

(b) In case of charges created on or after the commencement of the Companies (Amendment)
Ordinance, 2019, within a period of sixty days of such creation, on payment of such additional fees
as may be prescribed:

Provided further that if the registration is not made within the period specified-

(a) In clause (a) to the first proviso, the registration of the charge shall be made within six months
from the date of commencement of the Companies (Amendment) Second Ordinance, 2019, on
payment of such additional fees as may be prescribed and different fees may be prescribed for
different classes of companies;

(b) In clause (b) to the first proviso, the Registrar may, on an application, allow such registration
to be made within a further period of sixty days after payment of such advalorem fees as may be
prescribed”.
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It means that Companies (Amendment) Second Ordinance, 2019 has replaced the time period for
registration of creation of charge / Modification of Charge with shorter time period, the
implication of this replacement have been described below:

Time Period for Registration of Creation of charge/ Modification of charge:

1. Before Ordinance: Pursuant to Section 77 of The Companies, Act 2013 , Companies have to
create charge with the Registrar within 30 days of creation of Charge.

Provided that the Registrar may, on an application by the company, allow such registration to
be made within a period of Three Hundred Days of such creation on payment of such additional

fees as may be prescribed.

Condonation of Delay: If the registration is not made within a period of three hundred days of
such creation, the company may seek extension of time in accordance with section 87 of the Act.

2. After Commencement of ordinance

the

Charges created before
commencement of the this Ordinance

Charges created after the commencement
of the this Ordinance

1. Basic time period for the registration of
charge is 30 days from date of creation of
charge.

2. If the registration is not register within the
above specified time period then the
registrar may allow further 270 days after
such 30 days on payment of additional fees
i.e. 30 days + further 270 days = total 300
days from the date of creation of charge

3. In case of failure to register within the
above specified time period then the
registration of the charge shall be made
within six months from the date of
commencement of Companies (Amendment)
Second Ordinance, 2019 on payment of such
additional fees as may be prescribed and
different fees may be prescribed for different
classes of companies.

1. Basic time period for the registration of
charge is 30 days from date of creation of
charge.

2. If the registration is not made within the
above specified time period then the registrar
may allow further 30 days after such 30 days.

i.e. 30 days + further 30 days = total 60 days
from the date of creation.

3. In case of failure to register within the
additional time of 30 days then the Registrar
may, on an application, allow such registration
to be made within a further period of 60 Days
for which an advalorem fee shall be levied.

i.e 30days + further 30 days+ 60 days with
advalorem fees = total 120 days from the date
of creation

Condonation of Delay: There is no clarity that after the expiry of above specified time period
whether the companies may seek extension of time for the registration of the charges in
accordance with the provisions of the Act or not. However the provisions related to condolation
of delay as per section 87 of the act is deleted from this section. Thus, one can opine that as per
Companies (Amendment) Second Ordinance there is no way for Condonation of delay for the
registration of creation of charge / modification of charge under companies act on or after
November 2nd, 2018.

Who can register the Creation of Charge Modification of charge: If the company fails to
register the particulars of the charge with the Registrar within the period of Sixty Days of its

creation or modification, the particulars of the charge together with a copy of the instrument, if
any, creating or modifying such charge may be filed by the charge-holder, in Form CHG- 1 or
Form CHG-9, as the case may be, duly signed along with fee
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Suggestions may be send to rupesh@cacsindia.com
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DISCLAIMER

CACS Bulletin is not intended as a source of advertising or solicitation and the contents of
the same should not be construed as professional / legal advice. Readers should take
specific advice from a qualified professional when dealing with specific situations and
should not consider this as an invitation for a professional-client relationship. Without the
prior permission of Chandrasekaran Associates, Company Secretaries, the CACS Bulletin or
content thereof or reference to it should not be made in any documentation or
correspondences. We make no warranty of any kind with respect to the subject matter
included herein or the completeness or accuracy of this issue of CACS Bulletin. While CACS
has taken every care in the preparation of this Bulletin to ensure its accuracy, however, the
Companies are requested to check the latest position with the original sources before
acting. The firm and the partners are not responsible for any actions (or lack thereof)
taken as a result of relying on or in any way using information contained in this issue of
CACS Bulletin and in no event shall be liable for any damage or loss resulting from reliance
on or use of this information. Without limiting the above the firm and the partners shall
each have no responsibility for any act, error or omission, whether such acts, errors or
omissions result from negligence, accident or any other cause.
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